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CASE NO: G.R. 246/2012 
 

APPENDIX -12 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

02-03-2022 

(CASE NO- G.R. 246/2012) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Sri Bapukan Sonowal 

Represented By  Learned APP Smt. Karabi Das 

Accused persons Md. Jewal Ali 

S/o- Md. Maijuddin Ali 

Village- Besseria Muslim Gaon 

P.S.- Tezpur 

Dist- Sonitpur, Assam 

Represented by Md. F. Haque 

 

 

 

 

 

APPENDIX -13 

Date of offence 04-02-2012 

Date of FIR 04-02-2012 

Date of charge sheet 30-11-2012 

Date of charge frame 16-02-2015 

Date of commencement of evidence 19-03-2015 

Date on which judgment is reserved 25-02-2022 

Date of judgment 02-03-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL Md. Jewal 

Ali 

 

05-02-12 04-02-15 Sections 

379 IPC 

Acquitted NIL NIL 

 

APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Bapukon Sonowal Other witness (Informant) 

PW2 Manjit Baruah Other witness 

PW3 Madhabi Roy Other witness 

 

 B. Defence Witnesses, if any :  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 Ext. 1 FIR 

2 Ext. 1(1) Signature 

3 Ext. 2 Seizure list 

4 Ext. 2(1) to 2(3) Signatures 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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JUDGMENT 

1. The informant, Sri Bapu Kon Sonowal had lodged the 

ejahar in this case on 04-02-2012 alleging that on 

04.02.2012, at about 08.00 P.M. when he brought two filled 

cylinder and dropped it near his gate and he and his wife 

took away one cylinder from his gate to his house and return 

to the outside of his house, he has not seen the another 

cylinder near the gate, then, he shouted thief. Then, he 

noticed that someone took away his another filled gas 

cylinder on a motor cycle, then he grabbed the motor cycle 

and the cylinder and informed police and police has seized 

the thief. After enquiry, they came to know that his name 

was Jewel Ali of Besseria and the other one who run away 

was Rafique Ali.  Hence, this case. 

2. Upon receipt of the ejahar the police registered Tezpur 

Police Station case no: 135/2012 under Section 379 of Indian 

Penal Code, 1860 (hereinafter referred to as IPC). After 

completion of the investigation the police submitted charge-

sheet against the accused persons (1) Jewel Ali and (2) Md. 

Rafique Ali under Section 379 of IPC. 

3. The accused persons entered trial and after furnishing 

the accused persons with the copies of the relevant 

documents in compliance with Section 207 of Cr.P.C and 

upon finding sufficient materials against the accused persons, 

charge under Section 379 of IPC was framed and was 

explained to the accused persons to which they pleaded not 

guilty and claimed to be tried. 

4. The prosecution examined three witnesses including 

the informant, Sri Bapukon Sonowal as PW-1 and also 
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exhibited the ejahar. The statement of the accused person 

under Section 313 Cr.P.C was recorded, which is total denial. 

The Defence side had declined to adduce any evidence. 

Defence declined to adduce evidence. During the course of 

trial accused Md. Rafique Ali was expired and the case was 

abated against the deceased Md. Rafique Ali. Therefore, I 

deem it fit to appreciate the evidence against the accused 

Md. Jewel Ali. I have heard the arguments for both sides.  

5. Upon hearing and on perusal of the case record I have 

framed the following points for determination- 

(I) Whether the accused person has taken dishonestly a 

filled cylinder (certain moveable property) to with out of the 

possession of the informant without his consent, moved it in 

order to such taking, and thereby committed an offence of 

theft punishable under Section 379 of the Indian Penal Code? 

 

DISCUSSION, REASONS AND DECISION THEREOF: 

6. In the course of the evidence adduced by the 

prosecution, it emerged that the informant, Bapukon 

Sonowal, who was examined as PW-1 has stated that when 

PW-1 has dropped off two filled LPG cylinder and his wife 

took away one cylinder from his gate to his house. When he 

came out, the another filled cylinder was not there, then he 

noticed two people who were waiting from some time and 

one of them deceased Rafique Ali took away his another 

filled gas cylinder. When another one, Jewel Ali tried to start 

his motor cycle, then PW-1 grabbed Jewel Ali. Deceased 

Rafique Ali threw the cylinder to PW-1 and run away from 

the place by jumping a wall. When PW-1 made hue and cry 
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and shouted thief, the neighbour also came out, then he 

seized Jewel Ali, the motor cycle and the gas cylinder. After 

that PW-1 informed police. PW-1 has proved his F.I.R. as 

Ext-1/PW-1 and his signature therein as Ext. 1(1) and Seizure 

List as Ext-2/PW-1 and his signature therein as Ext. 1(1). 

 In his cross-examination PW-1 stated that he did not 

know the man who had run away. The motor-cycle was 

standing approximately 10 Foot far away from the gate of his 

house. The boy who had taken away the filled cylinder was 

talking on mobile near his gate. The road was used by the 

neighbour people. When he shouted, then the neighbour 

came after one minute. Thereafter, the neighbour also 

grabbed Jewel Ali. He has showed the Gas cylinder receipt 

and the passbook to the police. Today he has not showed the 

Gas Receipt.  

7. PW-2 (Manjit Baruah) has deposed in his evidence that 

on 04.02.2012 at 8.30 PM, his neighbour PW-1 made hue 

and cry and shouted thief. When he came out and asked the 

informant’s wife, then PW-1’s wife informed him that their 

cylinder has stolen, PW-1 has gone after the thief. Neighbour 

people were gathering there. Thereafter, they seized Jewel 

Ali. After seized accused Jewel Ali, Cylinder and motor-cycle 

and they informed police. Ext-2(2) is his signature. 

 In his cross-examination, PW-2 has stated at the time 

of occurrence, the outside was a little bit dark.  PW-1 

grabbed the boy 100-150 meter far from the place. He did 

not see the motor-cycle and the boy, who was on the motor-

cycle.  He heard that the thief had run away.  



P a g e  | 7 

CASE NO: G.R. 246/2012 
 

8. PW-3 (Smti Madhobi Roy) in her evidence she deposed 

that on 04.02.2012 at 8.00-09.00 PM, when she was walking 

with her neighbour, PW-1 has dropped off two filled LPG 

cylinder from his car and thereafter PW-1 and his wife took 

away one cylinder from his gate to his house and one 

cylinder was taken by one boy who were on motor-cycle and 

then PW-1 made hue and cry and shouted thief. Then, one 

boy was run away but they seized another one with the 

motor-cycle.  After seized Jewel Ali, Cylinder and motor-cycle 

and informed the police. 

 In her cross examination she stated that the boy who 

has stolen the cylinder was seized by them.  At the time of 

evidence she cannot recognize who has stolen the cylinder. 

The road was used by people of that place. 

9. In order to attract the ingredients for theft, the 

following points are required to be proved by prosecution 

beyond reasonable doubt. They are:-  

a. That the subject matter of theft is moveable 

property.  

b. That it was in possession of any person.  

c. That the accused moved it. 

d. That he did so without the consent of the person in 

possession.  

e. That he did so intending to take it out of his 

possession.  

f. That he did so dishonestly.   

10. Having understood with the ingredients of the Section, 

when I turn to this case, I found that in this case, subject 

matter of theft is a gas cylinder that was kept by the 
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informant, which is surely a moveable property, and it has 

been moved out of the possession of the informant without 

his consent. Now, moot point is whether prosecution has 

proved the ingredients specified in clause (c) and (d) as 

stated above. Being confronted with the point, I have gone 

through the evidence on record and settled position of law. 

11. Evidence of the witnesses about moving of the gas 

cylinder by the accused Rafique Ali from the gate of the 

informant and it was thrown by him towards the informant. 

All PWs remained consistent and have corroborated one 

another and in that view of the matter, when they 

(witnesses) remain consistent and specific that accused was 

apprehended while committing theft of a gas cylinder from 

the gate of the informant, I find no force whatsoever in the 

argument advanced by the defence counsel that the accused 

is falsely implicated in this case. Such taking of the gas 

cylinder was certainly with dishonest intention as it was to 

cause wrongful loss to the owner. The property (gas cylinder) 

was clearly taken out of the possession of the informant’s 

gate. It makes no difference in the accused Rafique Ali guilt 

that the act was not intended to procure any personal benefit 

of the accused or for others.  

12. In the case, what is seen from the evidence of the 

witnesses that the accused Jewel Ali was caught red handed 

while committing theft, but the PW-1 has categorically 

deposed that deceased accused Rafique Ali has taken away 

the gas cylinder and throw the gas cylinder towards him. I 

found nothing in this case to disbelieve the witnesses. There 
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is nothing on the record to see that the witnesses have 

falsely implicated the accused persons.  

13. The witnesses deposed before the Court that deceased 

Rafique Ali had stolen the gas cylinder but none of the 

witnesses named the accused Jewel Ali. 

14. Evidence on record is found direct to elicit that it was 

the deceased accused Rafique Ali, who took away the gas 

cylinder from the gate of the PW-1 and immediately the 

same was recovered from his possession. He was seen by 

the PW-1 while taking away the gas cylinder. Therefore, 

moving of the movable property (gas cylinder in this case) 

dishonestly by the accused deceased Rafique Ali from the 

possession of another without consent stands proved in the 

case for which accused can be convicted under Sec. 379 IPC 

15. 10. On perusal of evidence on record, it appears that 

the prosecution alleges gas cylinder be stolen. To hold a 

person guilty of theft, it is necessary to establish from whose 

possession the things have been stolen and that it was done 

without the consent of the owner. This should be backed by 

dishonest intention on the part of the accused. Section 24 of 

the IPC defines the term dishonestly as “Whoever does 

anything with the intention of causing wrongful gain to one 

person or wrongful loss to another person is said to do that 

thing dishonestly”.  

16. For making a person punishable for offence under the 

IPC the mens rea of the accused person has to be prove but 

in the instant case in hand from the testimony of prosecution 

witnesses, I find that the fact pertaining to the mens rea of 

the accused Jewel Ali has not been proved. 
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17. Thus, from the aforesaid evidence it is clear that 

Accused deceased Rafique Ali had stolen the gas cylinder of 

the informant. Further, from the testimony of P.W-1, P.W-2, 

and P.W-3, it is clear that the said accused Jewel Ali was 

handed over by them to the police on the ground of 

suspicion along with the accused deceased Rafique Ali.  

18. The testimony of P.W-1 has deposed that accused 

deceased Rafique Ali has thrown the cylinder towards him. 

Also, P.W-1 has nowhere stated in his testimony that he had 

recovered the gas cylinder from the possession of the 

accused Jewel Ali. PW-1 has categorically stated that accused 

Jewel Ali was on the motor-cycle at that time.  

19. On perusal of the testimonies of the above mentioned 

P.Ws, it is seen that there is no eye witness to the alleged 

incident of theft by the accused Jewel Ali of the gas cylinder 

belonging to the informant punishable under Section 379 

IPC.  

20. Considering the testimonies, it can be pertained that 

the elements of theft are not established in this case as the 

accused Jewel Ali’s involvement could not be proved. All 

these facts and circumstances would clearly demonstrate that 

there is no material to show that the accused Jewel Ali was 

found possessing the stolen gas cylinder in the instant case 

or in other words, prosecution has failed to prove beyond all 

reasonable doubt that the Gas cylinder in the instant case 

was found in possession of the accused Jewel Ali. 

21. Thus, from the evidence of the Prosecution, it can be 

seen that no incriminating material is brought out against the 

accused Jewel Ali by the PWs as the prosecution had failed to 
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prove the case against the accused person. From the 

discussion above the point for determination is decided in 

negative. Therefore, I find no point in holding the accused 

Jewel Ali guilty for commission of the offence punishable 

under Sections 379 IPC. 

 

ORDER 

22. Situated thus, accused, Jewel Ali is acquitted of the 

offence under Section 379 of IPC and set at liberty forthwith.  

23. The bail bond of the accused person shall remain in 

force for 6 (six) months from today by virtue of Sec. 437A 

Cr.P.C. 

 Given under my hand and seal of this court on this 2nd 

March, 2022 at Sonitpur, Assam. 

        

       

 

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 


